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PER DR. DIPAK P. RIPOTE, AM:

This appeal filed by the Assessee is directed against the order
of 1d.Commissioner of Income Tax(Appeals)-1, Nashik dated
13.07.2017 emanating from assessment order of Assessing officer
dated 10.03.2016 under section 144(A) r.w.s 147 of the I.T.Act, 1961
for the A.Y.2008-09. The Assessee has raised the following grounds

of appeal:

40A(3) Disallowance against cash payments

The Ld. CIT (A) in her order dated 13/07/2017 has held that and
amount of Rs.60,36,500/- paid by the appellant in cash to the
persons from whom land was purchased to be hit by the provisions
of section 404 (3) of the IT Act 1961. Here the Ld. CIT (A) has not
considered the fact that while deciding issues related to the
provisions of section 40A(3) of the IT Act 1961 the fact that the
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payments have been endorsed by the H’ble Sub- Registrar, business
expediencies, etc. as has been decided in Judicial forums, should
have been considered.

In this regard a kind reference is invited to Honorable Guj'rat High
Court’s Judgment covering the similar issues in case of Anupam
Tele Services Vs. ITO in Tax Appeal No. 556 of 2013 reported in
268 CTR 121 (Guj.). It has been held that, the paramount
consideration of section 40A(3) is to curb and reduce the
possibilities of black money transactions and as held by the H’ble
Supreme Court in the case of Attar Singh Grumukh Singh (1991)
191 ITR667 (SC), section 40A(3) of the Act does not eliminate
considerations of business expediencies.

The appellants further invite a kind attention to the judgment
delivered by ITAT Pune in the cases of Shri. Gangadhar Karbhari
Jadhav Vs. DCIT in its order in ITA No. 1695/PUN/2015 dated
21.04.2017 and Dyaneshwar Dhamne Vs ITO in ITA No.
202/PN/2016 dated 08.07.2016 has held in similar facts and
circumstances that such payments are not hit by the provisions of
section 404 (3) of the IT Act 1961.

Therefore appellants state that, on the facts and in the
circumstances of the case and in law, the Ld. CIT (A) has erred in
holding that the amount of Rs. 64,66,000/- is hit by the provisions
of section 404 (3) of the IT Act 1961, without considering the issue
in its entirety.

69 unexplained investment:-

The Ld. CIT (A) in her order dated 13/07/2017 has held that and
amount of Rs.60,36,500/- paid by the appellant in cash to the
persons from whom land was purchased to be hit by the provisions
of section 404 (3) of the IT Act 1961 as also the provisions of
section 69 of the IT Act 1961. Here the Ld. CIT (A) has not
specified how the provisions of section 69 of the IT Act 1961 are
also attracted to the impugned addition without dwelling into this
issue in detail and without stipulating the details.

On the facts and in the circumstances of the case and in law, the
Ld. CIT (A) has erred in holding that the amount of Rs.60,36,500/-
is hit by the provisions of section 404 (3) as also section 69 of the
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IT Act 1961, without considering the issue in its entirety and
without specifying how the provisions of the section 69 of the IT Act
1961 would apply.

The appellant craves for addition, deletion, alteration, and
modification etc. of the grounds of appeal.”

2. Briefly facts of the case are that the appellant is an individual
engaged in the business of plots and land dealings. The return of
income for A.Y. 2008-09 was not filed. The appellant 1s director in
M/s.Satyaroop Buildcon Pvt. Ltd., and partner in M/s.Tirtharoop
Buildcon. A survey action u/s.133A was conducted in the case of
appellant on 22.01.2015. On the basis of the impounded documents,
the Assessing Officer held that the assessee has made cash payments
exceeding Rs.20,000/- to five parties, totaling to Rs.1,74,36,500/-.
The Assessing Officer also held that the assessee has not explained
the source of Rs.1,74,36,500/-. The Assessing Officer made an
addition of Rs.1,74,36,500/- and assessed the income of the appellant

at Rs.1,74,36,500/-.

3. Aggrieved by the addition made by the AO, the assessee filed
appeal before the 1d.CIT(A). The 1d.CIT(A) gave part relief to the

appeal of the assessee.

4.  Aggrieved by the order of the 1d.CIT(A), the assessee filed

appeal before this Tribunal.
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The 1d.CIT(A) in para 5.4 to 5.25 held as under:

5.4 7 | have carefully considered the facts of the case, the assessment
order and the submission of the apbellant. I have collated the information from
the assessment order as well as from the appellant’s submission. On conjoint
reading of the same it is found that the Assessing Officer has not appteciated
the facts properly. There are payments made through bank which has been
also disallowed u/s 40A(3). The material on record shows that the total cash
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payment rs only ?17 06 500 Wthh can be disallowed under section 40A(3) of

main ob;ect le sechon 40A(3) of ‘the Act is to regulate the
: 'flnanaal transachons and to prevent the ‘use of unaccounted money or reduce
. the chances of use of ‘black money for busmess transactions. Plain reading of
: the above section, reveals that the prov:srens of this section hit the assessee. if
. two condatlons are samultaneously satisfied. First there has- to. be -an-
i expendlture clalmed by the assessee. Secondly, he should have mad paymei'at;
- ‘exceeding T 20 000! by any . means otherwise than by an acco nt payees

- cheque/ draft. The very purpose of the section is to discourage such traﬁs&ctton
gnd parallel economy. E : B

However, a perusai of the prowswns of sectlon 40A(3) shows that
! restnctlon on l:he allowance of a partlcular expenditure
rnent clalmed m ‘the proﬁt and loss account Further, the
r sect:on 40A(3) has afar wider amplitude because it uses
l:andmg anythmg contamed in any other provrsrons of this

i prov1s1ons br ‘thls Act, still the control placed by the prov151ons of section

.40A(3) in respect of the cash payment still holds precedence over such
allowance. ln these cwcumstances, the disallowance made by the Assessing

¥ Officer by mvokmg the provisions of section 40A(3) in respect of the cash
" payments of more than ¥ 20,000/- are in order.

Y - 3
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5.8 Further, the assessee has not been able to demonstrate that the

payment made is covered under any exception mentioned under rule 6DD.

5.9 In view of the aforesaid discussion and facts and cirbumstances of
the case, in my considered opinion the action of the assessing officer in making
disallowance of ¥ 17,06,500/- is in order and is upheld.

9510 The second issue in .consideration is the disallowance of
unexplained investment under section 69A of ¥ 1,74,36,500/-. There are five

investments in property and flat aggregating to ¥1,74,36,500/- as imder:-

" 15/03/2008 Purchase of land at Gat No.750 1,16,80,900/-

5.1 The assessee has filed the sale and purchase deed of the same

and. The said deeds were available with the AQ as it was found during the
hurse of survey. It is trite law that even while making best judgement
Sessment the assessing officer has to consider the available material with

y, im. The dealing in this land was like short sale. The assessee sold the land-
before it was purchased. The assessee being a land dealer his modus opérand1 iy
of busmess was like that he would indulge in quick sale purchase of. land to. ﬂg ‘f,:
make profit. The assessee paid 32,80,000/- on 15/03/2008 in cash to purchasef :‘» =
the impugned land. The balance of ¥1.14 crores was paid after 30/04!2008 " ’
This is evident from the deed filed in paper book at page 6 and 7. Thu“s -

invastment of 1,14 crores was mada in AY 2009- 10. Therefare, | agree with the

T WIVeIMIIGIIL T WIS 1A siiian A 7 R R ]

appellant’s contentmn that in A.Y. 2008:09 ¥1.14 crores cannot be made under
section 69 in the current assessment year. The Assessing Officer is directed to
delete the.addition of ¥1.14 crore. The amount of ¥ 2,80,000/- since it is paid
in cash will be disallowed under section 40A(3) as discussed above.

5.12 This land is sold to Niranjan Batwal by sale deed dated
12/06/2008 for 32.31 crores. ¥90 lacs of sale proceed was received in Jan 2008
and April 2008 and balance of ¥1.41 crores in June 2008. The profit on sale of
land is to be assessed as business income in A.Y. 2009-10. The appellant has

stated that the same is assessed as business income in A.Y. 2009-10. The AQ is

Page 10 of 17
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dlrected to venfy the contentlon of the appellant and if the same has not been

_ done totakerecti ry heasur Ij'thesame.

10,00;0001-

; 6,66,5007-

T 1,90,000/-
39,00,000/-

It is vrsrble from the subrmssron of the appellant that he is not able to explain
the souirce of mvestments It isa tnte law that he has made the investment so
the onus is on hrm to: explam the same “The section 114(g) of Indian Ewdence
Act, 1872 lays a presumpuon that evrdence which could be and‘ rs not,
produced would if produced be unfavourable to the person who wrthholds ttfg
In the appellate proceedmgs burden of proof lies on the Assessee to prove that /
s\facts and fmdmgs of the AOQ are incorrect. If the assessee fails to drsprove el'l,_. ol

ebut W|th cogent evrdence such facts and findings, no interference is required. :
n this Case, the assessee did not choose to avail several opportunities in
A appellate proceedmgs whlch entalls conclusron that he had 1o evidence or say

: or explanation to explam the source of rnvestment of ?57 56,500/-,

G 14 _ rd -"eyldence as used in section 143(3) obviously cannot
(. be confmed to dlrect evrdence The word is comprehensive enough to cover
d rcumstantral ewdence also Under the tax jurisprudence the connotation of

' the term ev1dence 1s much \mder Uss 143(3) of the I.T. Act, 1961 it is used
in a genenc sense and not in the-breasted sense 5o as to be either oral or
documentary ewdence or both While the word *evidence’ may recall the oral
and. documentary evrdence as may be admrssrble under the Indian Evidence

- Act, the use of word matenal in section 143(3) shows that the assessing
Officer, not being a court, can rely upon material, which may not strictly be
evidence admrssrble under the Indian Evidence Act, for the purpose of making

an order of assessment. Court often takes judicial notice of certain facts

© Pagellof17
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which need not be proved, while administrative and quasi-judicial authorities
can take “official notice” of wider varieties of facts which need not be
proved before them. Thus, not only in respect of the relevancy but also in
respect of proof the material which can be taken into consideration by the
assessing officer and other authorities under the Act is far wide than the
evidence which is strictly relevant and admissible Uhﬁe_r the Evidence Act.

A L] . .

5.15 . .t may be seen from Section 142 & 143 that A.O. may also act on
“the material gathered” by him. The word “material”-clearly shows that the
A.0. is not fettered by the technical rules of evidence and the like, and that
he may act on material which may not strictly speaking, be accepted
evidence in a court of law. All relevant circumstances which have bearing on
the issue which are revealed in the course of assessment would be covered by

the expression “material or evidence” on which A.0. could reply.

Hl16 - © ttis well settled that it is for the assessee to give a satisfactory

7 explanation furnished by assessee is found to be not acceptable it may be‘ > Pl
taken to represent income that has accrued to the assessee during the ygear of - ¥ :

the account. The burden of proof however rests squarely on the shoulger of - ks
the assessee to establish the truth and tenability of his explanation 7 R £

5.17 The law as régards to burden of proof on the subject is relevant
not merely for section 68, but also in all matters, where the law places
responsibility on the assessee to prove what is best known to him; since facts
relating to him are in his custody and it is, therefore, for the assessee to
establish the facts relating to the claim, whether a particular receipt or
investment has income character.

5.18 Sections 68 and 69 of the Act read as under:—

"68. Where any sum is found credited in the books of an assessee
maintained for any previous year, and the assessee offers o
explanation about the nature and source thereof or the
explanation offered by him is not, in the opinion of the
[Assessing] Officer, satisfactory, the sum so credited may be

Page 12 of 17
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charged to mcome—tax as tke income of the assessee of that

9 ; ons show that as per ‘Section 68, if any sum is
i found credtted in the ‘booksof accounts of the Assessee, and if the Assessee
: :offefs no explanatlon abo ‘nature and the source thereof, or explanation
5 "_offered is not m the oplmon of the Assessmg Officer, is not satisfactory, the
sum: so credrted may be charged to income tax as the income of the Assessee.
'rSectlon 69 of the Act provrdes that when the Assessee has made mvestments;..e__‘_\_,
: _whtch are not: recorded in the books of account, if any, maintained by ham for

: 'the source of income and the assessee.offers no explanation about the nature

nd source of the mvestments or the expianatlon offered by him is- not m tﬁe** _' ~:"

i 5 20 At thls stage 1) may make usefui reference to the decision of the
= Apex Court m case e of Sumat: Dayal v QT [1995] 214 ITR 801/80 Taxman 89

__‘ trite-the t in all cases in which a reoerpt is sought to
gt be taxed as mcome the burden lies on the Department to prove
Lo ithat it is within ‘the taxing -provision and if a receipt is in the
e _nature of i income, the burden of proving that it is not taxable
* because it falls wrthm exemption provided by the Act lies upon
the assessee. [See:Parimisetti Seetharamamma (1965) 57 TR
.. 532, But, in. view-of Sect:on 68 of the Act, where any sum is
. found credited in'the books of the assessee for any previous year
(g the same may be charged to income tax as the income of the |
- assessee of that prewous year if the explanation offered by the : g ‘L
. assessee about the nature and source thereof is, in the opinion |
- of the Assessing Officer, not satisfactory. In such case there is, '
prima facie, evidence against the dssessee, viz, the receipt of
Page 13 0f 17
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money, and if he fails to rebut, the said evidence being

unrebutted, can be used against him by holding that it was a

receipt of an income nature, While considering the explanation

of the assessee, the Department cannot, however, act

unreasonably. (See : Sreelekha Banerjee's case (1963)49 ITR (5¢)

112 at page 120."
5.21 The aforesaid shows that the burden would be upon the
Assessee to give explanation and the Assessing Officer has to consider the
explanation reasonably. The relevant aspect is that assessee is not at all
mamtammg any books of account. Therefore, investment in the properties
may be required- to- be considered by showing the correspond:ng or
contemporaneous evidences if any. No evidence whatsoever is produced by
the Assessee before the AO nor before me. In absence of any sufficient
satisfactorily material produced by the assessee the investment cannot be
‘taken as out of explained sources. It could not be said that the AO while
appreciating the evidence has over acted unreasonably or have not applied
easonable prudence for forming opinion about non-acceptance of the' .
Planation. In my view, as observed earlier, the burden is upon the Ass ssee ki,
give sufficient explananon for the source of the amount. Moreover,l after LEe B

iy

/“

considering all the materials, on record, the opinion is to be formulateé that‘

as to whether the explanation can be considered as sufficient or not? It is f?ue S
that while forming the opinion, the A.0. has to apply reasonable prudence gt

but thereafter, if the reasonable prudence is apphed and the opinion is

formed, such would be the ultimate fmdmg of fact as to whether the
explanatxon can be treated as sufficient or not? In my Vtew if such an opinion

is formed by applying reasonable prudence by the A.0. | would not interfere

or upset such finding of fact.

5.22 ﬁeference is invited to the decision of Bhagwandas D. Vachhani
56 taxmann.com 284 (Gujarat) as under:
FACTS

* The assessee-HUF was engaged in the business of manufacture
of ceramic tiles and food products etc.

* A search was carried out at business premises of assessee in
course of which it was found that cash deposits were made in the
% y Page 14 of 17
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bank accounts of HUFs on day to day basis and subsequently,
. w:’ljhdrdwal,g_wgrjé_:made‘ Jor investments.in-the various group
' well:as for advancing loans to the family members.

On queries being raised by the ;Zssessing Officer, the members of

"+ assessee-HUF made statements that said amount had been
- received an account. of under-invoicing of sales and inflation of

he Assessing Officer.took 'z_z‘i;:view' that such.statements by itself
olld. not_absolve assessec*HUF fromethe: onus cdst under .
ovisions of section 69 . o B

lure.of assessee to discharge-burden cast upon i,
sessing ‘Officer added amount ‘in question to assessee's
.. income by imvoking provisions of section 69. ;
. *_ The Tribunal upheld addition made by the Assessing Officer.
st Ongppele . 2
-~ HELD o ! S b
* "The burden would be upon the assessee to give explanation and. ¥ . g
- the Assessing Officer has to consider the explanation reasonably. B e
The relevant aspect is that so far as the H.UF. is concerned, it is R e
 not at all maintaining any books of account. Therefore, depositof “n, ' L7
the amount in the respective bank accounts of the H.U.F. maybe S
required to be considered by showing the corresponding entry as
that of under invoicing or over invoicing of the capital goods or
- . over invoicing of the expenses etc. if any. :

. % No:evidence whatsoever is produced by the assessee before the
- Assessing Officer. Mere statement of the partners is oo vague
.. "and too general that the money credited in the respective bank
+._accounts of the HUFs is earned out of under invoicing of the
. sales and over invoicing of the expenses and over invoicing of
the capital goods, : ' iy
* s observed earlier, the burden is upon the assessee fo give
. sufficient explanation for the source of the amount. Moreover,
. after considering all the materials, namely, statement or the
. tecord, if any, produced or when no record of books of account
- isproduced or when no transactions by showing co-relation are
demonstrated, the opinion is to be formulated by the Assessing
Officer as to whether the explanation can be considered as

- Sufficient or not.’ - ,
%t is true that while Jorming the opinion, the Assessing Officer
‘has to apply reasonable prudence but thereafier, if the

reasonable prudence is applied and the opinion is Jormed, such
would be the ultimate finding of fact as to whether the

V ,X Page 15 of 17
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explanation can be treated as sufficient or not? If such an
opinion is formed by applying reasonable prudence by the
Assessing Officer and it is further confirmed by the Tribunal,
which is the ultimate fact finding authority, this Court, in the
Jurther appeal, wherein, the Judicial scrutiny would be limited to
substantial question of law only, would not interfere or upset
such finding of fact as the same would be beyond the scope of the
present appeal. [Para 22] :

* Thus, the opinion Jormed for no sufficient explanation by the
assessee-HUF in respect of the amount in question cannot be
said as perverse (0 the record. As such, formation of such
opirion appears 10 be after consideration of the material on
record and once the reasonable prudence is applied, it is not
open for this Court to substitute the opinion by confirming with
the findings of fact in exercise of powers of this Court, which is

- limited to substantial question of law. [Para 25]

* In view of above, no merit was Jound in instant appeal and,
consequently, impugned addition was to be confirmed, [Para 29]

.23 | have given serious consi‘deration to all the facts and
circumstances of the case in the light of the materials and arguments placed
before me. As observed by Lord Templeman in R. v. IRC (1994),1 WLR:33 L),

b}

every tax avoidance scheme involves a trick and a pretence;"lﬁ is thfégasik of
the Assessing officer to unravel the trick and the duty of thé Cour_t'}.g'igriq;é;
the pretence, In the case before me, the AQ has unravelled th;é'tric_!g ghat was
played by the assessee not explaining the source investments in property. The
moot point to note is that the entire transactions of 60,36,500/-are made in
cash so that the money trail cannot be established. It is not a case of mere
rejection of the explanation given by the assessee but a case where the
antecedents of the asses;.:ee his conduct in doing business in past and present
years has been brought on record through positive materials, which has not
been satisfactorily rebutted by the assessee, Taking into account the totality of
all the facts and circumstances of the case, | hold that the AO has correctly
exercised his discretion and jurisdiction in dismissing the assessee’s contention |
find no illegality, irregularity or irrationality in his order and hence 1 confirm
the addition to the extent of 60,36,500/-,

23 Page 16 of 17
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5.24 Admittedly the assessee has not been able to explain the source
of investment in the Properties on one to one basis. Therefore addition made
by the assessing officer under section 69 of the act of ¥ 57,56,500/- is. in
order and is upheld. ¢

5.25 In view of the above facts and circumstances, the net addition to
be sustained u/s 40A(3) and u/s 69 is %60,36,500/-. The appellant'gets relief of
<1,14,00,000/-.
6. In result, the appeal is allowed in part,
.__g_d/___,
Nashik o il
- (REENA JHA TRIPATHI)
- AR A (e -1, T
3 Commissioner of Income-Tax (Appeal)-1

: Nashik.

Copy to :

01.  The Chief Commissioner of Income Tax, Nashik.
02,  The Pr. Commissioner of Income Tax -1, Nashik.
03.  The Joint Commissioner of income Tax, Range-1, Nashik.
(?_ The Income Tax Officer, Ward 1 (4), Nashik.
5.  The appellant with Demand Notice.

TR SR J- )
(Administrative Officer Grade-liI)
J IR AT (1) -1, TR |
For CIT (Appeal)-1, Nashik. {
6.  None appeared on behalf of the assessee. We heard 1d.DR for
the Revenue. @ We find from the record that even before this
Tribunal, the assessee has continuously not attended the hearing
before the Bench 1i.e. 12.11.2021, 20.12.2021, 12.07.2022,
11.10.2022 and 19.12.2022. No written submissions filed, no

adjournment letter filed. There is no evidence on record from 1d.AR

to rebut/controvert the said additions confirmed by the 1d.CIT(A).

7. Thus, in view of the aforesaid factual position and discussion

of the 1d.CIT(A), we find merit in the order of the 1d.CIT(A), hence,

12
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we uphold the order of the Id.CIT(A). Accordingly, Ground No.l &

2 of the assessee are dismissed.

8.  We find support from the orders of Hon’ble Supreme Court in
the case of CIT Vs. K.Y.Pilliah 63ITR 411 (SC) in which Hon’ble
Supreme Court observed as under:

“The Income-tax Appellate Tribunal is the final fact-finding
authority and normally to should record its conclusion on every
disputed question raised before, it setting out its reasons in support
of its conclusion. But, in failing to record reasons, when the
Appellate Tribunal fully agrees with the view expressed by the
Appellate Assistant Commissioner and has no other ground to
record in support of its conclusion, it does not act illegally or
irregularly, merely because it does not repeat the grounds of the
Appellate Assistant Commissioner on which the decision was given
against the assessee or the department.”

9.  Inthe result, appeal of the Assessee is Dismissed.

Order pronounced in the open Court on 23" December, 2022.

Sd/- Sd/-
(S.S.GODARA) (DR. DIPAK P. RIPOTE)
JUDICIAL MEMBER ACCOUNTANT MEMBER

9T / Pune; f&AT / Dated : 23" December, 2022/ SGR*

AR AT a3 ™NT / Copy of the Order forwarded to :
ST ATAT / The Appellant.

7T / The Respondent.
The CIT(A), concerned.
The Pr. CIT, concerned.

%W;rﬁﬁ-f%}-, MTAFT 3@% 3ﬁ§mu-r, uﬁ-” a’a-,
77 / DR, ITAT, “B” Bench, Pune.
6.  TTEWIEA / Guard File.

N AW =

SMSLTIET / BY ORDER,

// TRUE COPY //
Senior Private Secretary

ST AT 121 STTEHTOT, TU/ITAT, Pune.
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